
Rights of Way Committee

5 March 2019

Recent Decision by the Secretary of State's Inspector:

West Sussex County Council (Southwater) Public Path (no. 2642) 
Part Special Diversion Order 2016

West Sussex County Council (Southwater) Public Path (no. 1650) 
Part Special Extinguishment Order 

Report by Director of Law and Assurance

Recommendation

That this report be noted.

1. Background

1.1 In October 2015 the Committee considered an application, made by 
Christs Hospital School to divert part of public footpath 1642 and 
extinguish part of public footpath 1640 under Section 118B and 119B 
Highways Act 1980.  Sections 118B and 119B relate to the special 
extinguishment and diversion of certain highways which cross land 
occupied for the purpose of a school. 

1.2 The application to divert and extinguish the above paths was made due to 
the Schools concern that continued public use of the paths presented 
them with ongoing security and safety problems. 

1.3 The school provided an incident log which recorded a number of incidents 
arising from what they considered to be use of the public paths and that 
had caused a danger or threat to pupils and staff.  

1.4 The legal tests to satisfy before making a special extinguishment or 
diversion order are:

a. The order route is a relevant highway and that it crosses land 
occupied for the purpose of a school;

b. It is expedient, for the purpose of protecting pupils or staff from:
i. Violence or threat of violence
ii. Harassment
iii. Alarm or distress arising from unlawful activity, or
iv. Any other risk to their health and safety arising from such 

activity, that the line of the path or part of that path should 
be diverted.



1.5 The Committee agreed with the Officer recommendation that the tests for 
the making of the orders could be met and approved the officer 
recommendation.

1.6 The Orders were made and advertised, attracting a high number of 
objections; therefore fell to be determined by the Planning Inspectorate. 

1.7 On 12 October 2017, the opposed orders were submitted to the Secretary 
of State for the Environment, Food and Rural Affairs who held a local 
public inquiry on 24 July 2018.

2 The Inspector’s Decision 

2.1 The Inspector concluded that overall there was limited evidence both of 
incidents associated with the Order routes and access to the School 
grounds as a result of using the order routes that has facilitated or 
contributed to violence or threat of violence, harassment, alarm or 
distress arising from unlawful activity or other risk to the health and 
safety of pupil and staff.  

2.2 The inspector further considered that the Orders were unlikely to result in 
a substantial improvement in security and that the measures already put 
in place by the school have resulted in a decrease in the type and level of 
incidents with no, or no significant, issues reported to the inquiry 
subsequent to those provided by the incident log.

2.3 The inspector therefore concluded that the legal tests for confirmation of 
the order could not be met and did not confirm the orders.

3. Resource Implications and Value for Money

3.1 The County Council has the power, but not the duty, to investigate 
applications for diversion and extinguishment applications made under the 
Highways Act 1980.  Applicants are required to reimburse the County 
Council’s costs up to the point where an opposed order is submitted to the 
Secretary of State for determination and while there is no obligation to 
submit such an opposed order, if the order is submitted, the County 
Council must bear the costs from that point.  

Background Papers

(a) Committee Report October 2015 
http://www2.westsussex.gov.uk/ds/cttee/row/row201015i5.pdf 

(b) Inspectors full decision dated 25th September 2018
http://www2.westsussex.gov.uk/ds/cttee/row/row050319chosp.pdf  
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